§162.102

Tenant means a person or entity who
has acquired a legal right of possession
to Indian land by a lease or permit
under this part.

Trespass means an unauthorized pos-
session, occupancy or use of Indian
land.

Tribal land means the surface estate
of land or any interest therein held by
the United States in trust for a tribe,
band, community, group or pueblo of
Indians, and land that is held by a
tribe, band, community, group or pueb-
lo of Indians, subject to federal restric-
tions against alienation or encum-
brance, and includes such land reserved
for BIA administrative purposes when
it is not immediately needed for such
purposes. The term also includes lands
held by the United States in trust for
an Indian corporation chartered under
section 17 of the Act of June 18, 1934 (48
Stat. 984; 25 U.S.C. §476).

Tribal laws means the body of law
that governs land and activities under
the jurisdiction of a tribe, including or-
dinances and other enactments by the
tribe, tribal court rulings, and tribal
common law.

Trust land means any tract, or inter-
est therein, that the United States
holds in trust status for the benefit of
a tribe or individual Indian.

Undivided interest means a fractional
share in the surface estate of Indian
land, where the surface estate is owned
in common with other Indian land-
owners or fee owners.

Us/We/Our means the Secretary or
BIA and any tribe acting on behalf of
the Secretary or BIA under §162.110 of
this part.

USPAP means the Uniform Standards
of Professional Appraisal Practice, as
promulgated by the Appraisal Stand-
ards Board of the Appraisal Foundation
to establish requirements and proce-
dures for professional real property ap-
praisal practice.

§162.102 What land, or interests in
land, are subject to these regula-
tions?

(a) These regulations apply to Indian
land and Government land, including
any tract in which an interest is owned
by an individual Indian or tribe in
trust or restricted status.
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(b) Where a life estate and remainder
interest are both owned in trust or re-
stricted status, the life estate and re-
mainder interest must both be leased
under these regulations, unless the
lease is for less than one year in dura-
tion. Unless otherwise provided by the
document creating the life estate or by
agreement, rent payable under the
lease must be paid to the life tenant
under part 179 of this chapter.

(c) In approving a lease under these
regulations, we will not lease any fee
interest in Indian land, nor will we col-
lect rent on behalf of any fee owners.
The leasing of the trust and restricted
interests of the Indian landowners will
not be conditioned on a lease having
been obtained from the owners of any
fee interests. Where all of the trust or
restricted interests in a tract are sub-
ject to a life estate held in fee status,
we will approve a lease of the remain-
der interests only if such action is nec-
essary to preserve the value of the land
or protect the interests of the Indian
landowners.

(d) These regulations do not apply to
tribal land that is leased under a cor-
porate charter issued by us pursuant to
25 U.S.C. §477, or under a special act of
Congress authorizing leases without
our approval under certain conditions,
except to the extent that the author-
izing statutes require us to enforce
such leases on behalf of the Indian
landowners.

(e) To the extent any regulations in
this part conflict with the Indian Land
Consolidation Act Amendments of 2000,
Public Law 106-462, the provisions of
that Act will govern.

§162.103 What types of land use agree-
ments are covered by these regula-
tions?

(a) These regulations cover leases
that authorize the possession of Indian
land. These regulations do not apply
to:

(1) Mineral leases, prospecting per-
mits, or mineral development agree-
ments, as covered by parts 211, 212 and
225 of this chapter and similar parts
specific parts specific to particular
tribes;

(2) Grazing permits, as covered by
part 166 of this chapter and similar
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parts specific parts specific to par-
ticular tribes;

(3) Timber contracts, as covered by
part 163 of this chapter;

(4) Management contracts, joint ven-
ture agreements, or other encum-
brances of tribal land, as covered by 25
U.S.C. §81, as amended,;

(5) Leases of water rights associated
with Indian land, except to the extent
the use of such water rights is incor-
porated in a lease of the land itself; and

(6) Easements or rights-of-way, as
covered by part 169 of this chapter.

(b) Where appropriate, the regula-
tions in this part that specifically refer
to leases will apply to permits that au-
thorize the temporary, non-possessory
use of Indian land or Government land,
not including:

(1) Land assignments and similar in-
struments authorizing temporary uses
by tribal members, in accordance with
tribal laws or custom; and

(2) Trader’s licenses issued under part
140 of this chapter.

§162.104 When is a lease needed to au-
thorize possession of Indian Land?

(@) An Indian landowner who owns
100% of the trust or restricted interests
in a tract may take possession without
a lease or any other prior authoriza-
tion from us.

(b) An Indian landowner of a frac-
tional interest in a tract must obtain a
lease of the other trust and restricted
interests in the tract, under these reg-
ulations, unless the Indian co-owners
have given the landowner’s permission
to take or continue in possession with-
out a lease.

(c) A parent or guardian of a minor
child who owns 100% of the trust inter-
ests in the land may take possession
without a lease. We may require that
the parent or guardian provide evi-
dence of a direct benefit to the minor
child. When the child reaches the age
of majority, a lease must be obtained
under these regulations to authorize
continued possession.

(d) Any other person or legal entity,
including an independent legal entity
owned and operated by a tribe, must
obtain a lease under these regulations
before taking possession.

§162.107

§162.105 Can tracts with different In-
dian landowners be unitized for
leasing purposes?

(a) A lease negotiated by Indian land-
owners may cover more than one tract
of Indian land, but the minimum con-
sent requirements for leases granted by
Indian landowners under subparts B
through D of this part will apply to
each tract separately. We may combine
multiple tracts into a unit for leases
negotiated or advertised by us, if we
determine that unitization is in the In-
dian landowners’ best interests and
consistent with the efficient adminis-
tration of the land.

(b) Unless otherwise provided in the
lease, the rent or other consideration
derived from a unitized lease will be
distributed based on the size of each
landowner’s interest in proportion to
the acreage within the entire unit.

§162.106 What will BIA do if posses-
sion is taken without an approved
lease or other proper authoriza-
tion?

(a) If a lease is required, and posses-
sion is taken without a lease by a
party other than an Indian landowner
of the tract, we will treat the unau-
thorized use as a trespass. Unless we
have reason to believe that the party
in possession is engaged in negotia-
tions with the Indian landowners to ob-
tain a lease, we will take action to re-
cover possession on behalf of the Indian
landowners, and pursue any additional
remedies available under applicable
law.

(b) Where a trespass involves Indian
agricultural land, we will also assess
civil penalties and costs under part 166,
subpart I, of this chapter.

§162.107 What are BIA’s objectives in
granting or approving leases?

(a) We will assist Indian landowners
in leasing their land, either through
negotiations or advertisement. In re-
viewing a negotiated lease for ap-
proval, we will defer to the landowners’
determination that the lease is in their
best interest, to the maximum extent
possible. In granting a lease on the
landowners’ behalf, we will obtain a
fair annual rental and attempt to en-
sure (through proper notice) that the
use of the land is consistent with the

441



